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THE STATE APPELLANT
V.
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2.NJOKU AMAECHI

CRIMINAL LAW -Murder - Appeals - Unconvincing and unsatisfactory
circumstantial evidence - Conviction must be set aside.

CRIMINAL LAW - Murder - Ingredients of the offence - Must be wholly
proved by prosecution - To ground a conviction.

CRIMINAL PROCEDURE - Extra judicial statements - Error of lower
courtin considering them - Cannot vitiate a judgment unless miscarriage
of justice is occasioned thereby

CRIMINAL PROCEDURE- Extrajudicial statements - Nottendered and
admitted in evidence at trial - Was wrongly considered

CRIMINAL PROCEDURE - Murder - Conviction - Burden of proof -
There must be proof beyond reasonable doubt - For conviction to stand.

EVIDENCE - Circumstantial evidence - Can ground a conviction - Only
if there are no coexisting circumstances - Which can weaken its cogency.

EVIDENCE - Circumstantial evidence - Nature - Evidence of surrounding
circumstances - If not capable of proving a proposition with accuracy of
mathematics - Cannot establish an offence beyond reasonable doubt.

EVIDENCE - Circumstantial evidence - Quality and standard - Must be
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cogent, compelling, irresistible and unequivocal - Against the accused.

EVIDENCE - Proof - Suspicion - Can never amount to proof - Court must
not convict on mere evidence of suspicion.

JUDGMENTS - Appeals - Reason for lower court’s decision - Though
wrongful - Will not lead to reversal by the Supreme Court - If that decision
is right.

FACTS

The respondents were amongst 6 accused persons charged with
the offence of murder in the Imo State High Court. They had been accused
of murdering one Celestine Amucha in Imo State. One of the accused died
'before the trial and the rest were tried based on the circumstantial evidence
of seven prosecution witnesses as there was no eye witness to the alleged
murder of the deceased. One of the prosecution witnesses was able to
determine that the deceased had died of severe hemorrhage having had her
‘hands cut off at the wrist.

All the accused denied committing the offence, most denying
knowledge of the deceased and setting up various defences. At the end
of proceedings the respondents were convicted and sentenced to death
:while the others were acquitted and discharged. On appeal the Court of
Appeal allowed their appeals and returned a verdict of discharge and
acquittal. The State has now appealed to the Supreme Court formulating
the following issues.

ISSUES FOR DETERMINATION
' 1. Whether the learned Justices of the Court below were justified
in using UNTENDERED NON-EXHIBITED EXTRA JUDICIAL
STATEMENTS of the Prosecution (Appellant’'s) Witnesses No.2 and 6, to
DISCREDIT the Appellant’s case and thereafter basing its DISCHARGE
'AND ACQUITTAL of the Respondents on that MANIFESTLY FLAWED
AND ERRONEOUS PROCEDURE
2. WHETHER the learned Justices of the court below were justified
in holding that the Prosecution’s Witnesses testimony was unreliable and
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of doubtful credibility and thereafter reversing the trial court’s judgment
by acquitting the respondents.

3 Whether the court below was right in its decision in setting aside
the judgment of the trial High Court which convicted and sentenced the
Respondents for murder and substituting a verdict of discharge and
acquittal in favour of the respondents.

HELD : (Unanimously dismissing the appeal per lead judgmeDiNtf

JSC)

Murder - Ingredients of the offence

1. Having established the cause of death of the deceased, it remains for
the prosecution to establish that the act of the respondents caused the deatf
of the deceased and that such act was intentional with the knowledge that
death or grievous bodily harm was its probable consequence. From the
totality of the evidence adduced before the trial court, | am of the firm view
that the prosecution failed to prove these essential ingredients of the
offence as no iota of evidence was shown that it was the respondents who
cut off the wrist from the deceased’s hand which resulted in the severe
haemorrhage that caused her death. (p. 232 F)

Circumstantial evidence - Quality and standards

2. In the light of the arguments proffered by both sides in this case, a
careful consideration of the circumstantial evidence available on record
will show that it fell far short of the quality and standard required in law

to sustain the conviction of the respondents. The available circumstantial
evidence was neither cogent, complete and unequivocal nor did it lead to
the irresistible conclusion that the respondents and no one else cut off the
hands of the deceased from the wrist which led to the severe haemorrhage
that caused her death. (p. 233 D)

Circumstantial evidence - Nature

3. In the instant case, there is no evidence of surrounding circumstances
which by undersigned coincidence is capable of proving the proposition
that the respondents committed the offence of murder with the accuracy
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of mathematics. Rather what we have from the prosecution is evidence
of mere suspicion against the respondents, evidence of equivocation, of
uncertainties, of hearsay and rumours, which in a criminal court cannot
suffice to establish any offence beyond reasonable doubt. It is trite law
B that it is not sufficient to say “if the respondents are not the murderers, |
know of no one else who is. There is some evidence againstthem and none
against anyone else. Therefore, they must be found guilty.” Such line of
reasoningis unsound. See the decision of this courtin VALENTINE ADIE
CV. THE STATE (1980) ANLR 39 page 49 (p. 236 G)

Circumstantial evidence - Can ground a conviction

4. By along line of cases beginning wilala v Sati (1938) 3 WACA 10

it was laid down that to support a conviction on the question of

circumstantial evidence, it must not only be cogent, complete and

unequivocal but compelling and lead to the irresistible conclusion that the

prisoner and no one else is the murderer; it must leave no ground for

reasonable doubt. Put in another way, the evidence must be cogent and

E compelling as to convince a jury of the guilt of the accused. Such evidence
is also expected to lead - irresistibly to the guilt of the accused and
inconsistent with any other rational conclusion. There must be no other
co-existing circumstances, which can weaken such inference. See

g Joseph Lori & Anor V The State (1980) 8 - 11 SC 81. (p. 237 G)

D

Proof - Suspicion
5. The prosecution’s case in the case on appeal herein is so riddled with
suspicion in all its ramifications that no reasonable tribunal would convict
on the evidence adduced thereon. There is nothing in the entire evidence
before the trial court that points irresistibly to the commission of the
offence by the respondents. Suspicion however strong is no substitute for
proof by cogent evidence. (pp. 239 D & 242 E)

H
Murder - Unsatisfactory circumstantial evidence
6. Since the trial court erroneously convicted and sentenced the respondents
to death for murder on the basis of an insufficient, unconvincing,
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incomplete and totally unsatisfactory circumstantial evidence, the court
below was perfectly justified in its decision setting aside such a perverse,
unsound and manifestly unjust decision. (p. 240 G)

Consideration of extra judicial statement was wrongful B
7. | am of the firm view that the court below was wrong in considering
the extra-judicial statements made by PW.2 and PW.6 to the Police which
had some contradictions with their sworn evidence at the trial when the
extra-judicial statements had not been tendered and admitted in eviéience
at the trial. This is the more so that learned defence counsel did not
confront PW.2 and PW.6 with these earlier alleged inconsistent statements
pursuant to section 209 of the Evidence Act, Cap. 112 Laws of the
Federation of Nigeria, 1990. (p. 241 C)

D
Judgments - Reason for lower Court's decision
8. I am also of the opinion that notwithstanding the said error made by the
court below, its judgment is perfectly right and unassailable. | am further
of the view that what this court has to decide is whether the decisign or
judgment of the court below is right, not whether its reasons were.... |
am of the firm view therefore that the decision of the court below is quite
right and unimpeachable even though some of its reasons as complained
of by the Appellant may be wrong. The decision is right becauie as
hereinbefore demonstrated, the circumstantial evidence adduced by the
prosecution, if any at all, was not sufficient to link the respondents with
the offence charged. (pp. 241 G/242 C)
Extra judicial statements - Error of lower court G
9. Even if the court below erred in considering the extra-judicial
statements of PW.2 and PW.6, it is trite law that it is not every error or
mistake on the part of a lower court that will vitiate a judgment but only
where such error or mistake is so fundamental as to occasion a mischriage
of justice. Sedufutau Aremu & Anor. V. The State (1991) 7 NWLR
(Part 201) 1 page 19, paragraphs E - F.
In the instant case, the Appellant has failed to show that the said error of
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the court below occasioned a miscarriage of justice in that it led to the
discharge and acquittal of the respondents when the evidence on record
does not warrant such a verdict. (p. 242 G)

g Murder - Conviction - Burden of proof

10. In view of the foregoing, the convictions of the respondents cannot
be allowed to stand for reasons that their guilt could not be proved beyond
reasonable doubt. Consequently, the court below was perfectly right in
my view, in its decision setting aside the trial court’s judgment and
substituting therefore a verdict of discharge and acquittal in favour of the
respondents. (p. 243 B)

NOTABLEPOINTSOFINTEREST

D KARIBI-WHYTE JSC

1. Extra judicial statements cannot be used as evidence in a trial
It is a well settled principle of the administration of justice in our courts
that only evidence properly authenticated, either by the oral testimony of

E a party or the written statement tendered and admitted during proceedings

can be evidence in a trial. Extra judicial statements which remain in that
category however credible they may appear, cannot be used as evidence
in a trial. (p. 250 C)

F
2. Effect of expunging lower courtfeadmissible evidence

G

H

However, where it is uncertain or impossible to say with some degree of
certainty that the Court whose judgment is appealed against would have
reached the same decision if the inadmissible evidence had not been
admitted, an appellate court would have no alternative but to quash the
conviction and sentence of the court if there had been a conviction and
sentence, or in any case set aside the judgment entered by virtue of the
inadmissible evidence (p. 251 B)
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OGUNDARE JSC

3. Joint trial with interwoven evidence - One acquittal should upturn the
conviction of the others

I think the learned Justice of the Court of Appeal was right. If the trial
Judge did not find it safe to convict th'édZS’rd and é;h accused persons,

on the evidence before him, | cannot see how he, with respect, could find
it safe to convict theX and Ah accused persons (now Respondents) on
the same evidence interwoven and inseparable as it were, it would appear
that the learned Judge simply applied a rule of the thumb. (p. 259 E)

ACHIKE JSC
4 Wrong admission of evidence may not vitiate an earlier judgment
A decision which is otherwise sound cannot be set aside by reason only
of wrongful admission of evidence where such erroneously adnfitted
evidence cannot reasonably be said, on appeal, to have affected the
decision and the said decision would have remained the same had such
evidence not been admitted. (p. 262 B)

E
5. Criminal trial - Burden of proof lies on the prosecution
| think the Respondents’ submission is well-founded. It is firmly
established that the burden of proof of guilt of the accused in every criminal
trial remains on the prosecution; deatrick Njoven & ors v The State
(1973) 1 NMLR 331. There is very little difference if the guilt is being
substantiated by the prosecution in reliance on eye-witness evidence or
circumstantial evidence. (p. 263 C)

REPRESENTATION G

J. C. Duru Esq., Administrator General, Imo State for the Appellant
B. E. I. Nwofor for the Respondents.
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LEAD JUDGMENT BY ONU JSC

D On Zéh October, 2000 we heard this appeal which emanates from
the decision of the Court of Appeal, Port Harcourt Division (hereinafter
referred to as the Court below). We peremptorily and unanimously
dismissed it, having earlier carefully read the Briefs of both parties and

Elistened to the arguments of their Counsel. | thereafter indicated that |
would give my reasons today for so doing. Before proceeding to do so,
however, | wish to pause here and pry into the case’s historical journey
briefly as follows:

Criminal proceedings in this case were initiated by an information
filed atthe instance of the Attorney-General of Imo State in the Mbano/Etiti
Judicial Division Holding at Etiti and before Pats-Acholonu, J. as he then
was. The proceedings were against six accused persons including the
respondents herein, namely, John Ogbubunjo and Njoku Amaechi for the

G vffence of murder contrary to section 319 of the Criminal Code, Capt. 30,
Vol. 11, Laws of Eastern Nigeria, 1963, applicable in Imo State. By the
particulars of the offence, the respondents and four others were alleged
to have murdered one Celestina Amucha on or abom @ay of

H September, 1988 in Obollo Mbano within jurisdiction. With the death of
one Harrison Amucha, the original second of the 6 accused persons in
custody, plea was taken from the remaining five whose identities consisted
of John Ogbubunjo (nomF’iaccused/lst respondent), Francisca Amucha
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(3 accused) Njoku Amaechi t&l accused/respondent) and Janet
Ameachi (é accused).

In the trial that ensued, the prosecution called seven witnesses in an
endeavour to prove the charge while all five accused mcIu&Fraag‘uﬂi 4
respondents testified in their defence, calling no witness in the prggess.

The prosecution’s case was based on a purported circumstantial
evidence and none of the seven witnesses called was an eye-witness to the
alleged murder of the deceased. A summary of such purported
circumstantial evidence may be made as follows:

1. The deceased, Celestina Amucha, on 25/9/88 was in her house
when PW1 (Jullana Amucha) called to see her but later left her house in
the company ofS.L rd d 3d accused persons and one Harrison (the
accused person that d|ed before plea was taken) never to be seen alive
again. D

2. PW2 on the other hand, in his own evidence, stated that on 25/9/
88, he went to the house of Celestina Amucha (the deceased) to take the
things he (witness) asked her (deceased) to buy for her, that h&saw 1
accused (afriend of the deceased) as WeP‘Aaﬂd AE accused and tha
13taccused informed Harrison (deceased) that he had been waiting for him
for their appointment but he did not see him. Tﬁeﬂ_] and é accused
and Harrison (deceased) as well as the deceased (Celestina Amucha) he
added, then left and after that day he did not see Celestina (decease't_;l) alive
again. She further stated that when Celestina, the deceased did not come
back and she asked Francisca of her where about, she received the reply
that she (Celestina) was helping the 1st accused/appellant in preparing
palm oil. She thereupon summoned her husband’s relations the next day
to inform them that Celestina who went out with the accused person as
she had mentioned had not returned while the only time she saw her again
was when her body was exhumed from the grave. PW2, it was further
stated, testified to how in the night of 25/9/88, he heard a female voice from
4 th accused’s house saying: H

“Umuabhia, Chineke, do you want to kill me? Please, allow me to say
some prayers.”

Adding, that when in the morning he went {B' dccused’s house,
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he did not see human blood. PW3 testified to the effect that he only heard
of the death of the deceased; that he was requested by his people to ask
Harrison the whereabouts of Celestina and that Harrison informed him “he
(sic) the accused persons Kill (sic) the deceased.”

PW4 when examined-in-chief said that at the Mbano Police Station,
one young man telephoned him to say that the deceased had died and was
killed by the £!accused.

The evidence of PW6, Godwin Ohaji, was to the effect that in
September, 1989 during the new yam festival, he went to the house of the

C 4N accused person and saw, Qnd and éd accused persons eating and
drinking with a “plumpy yellow woman.” That the Police later started
looking 1taccused and asked him to locate him but that when he met him,
(1St accused) the latter denied knowing or seeing the “plumpy yellow

D woman” even though she had been his friend. The witness further said
that the Qd, 4'[h and Egh accused persons told him that the deceased was
buried in their land and described the place leading him to discover the
grave of the deceased, though denying under cross-examination saying so

g to the Police in his statement.

Dr. Godwin Metuka, who testified as PWS5, said he performed post
mortem examination on the body of the deceased and gave the cause of
death as “severe haemorrhage” adding that he found that the hands of the
deceased were cut off from the wrist.

In their defence, all the accused persons denied committing the
offence and with the exception of the"&ccused denied knowledge of
the deceased. Thé‘%accused set up a defence of alibi contending that
he was at Aba on the material date of the commission of the alleged

G offence.

Atthe end of the trial and after counsels’ submission, the learned trial
Judge, Pats-Acholonu, J. (as he then was), delivered his judgment on 27/
7/90 convicting and sentencing the' and 4" accused persons (now

H respondents) to death while discharging and acquittingr{ and
5" accused persons respectively.

The respondents as appellants were dissatisfied with the decision and
so appealed to the court below, which court allowed their appeals and
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returned a verdict of discharge and acquittal in their favour each, the
learned Justice of Appeal who wrote the leading judgment, (Katsina-Alu,
J. CA as he then was) and concurred in by Okezie and Onalaja J.J. C.A.

The State has now appealed to this Court by a Notice of Appeal dated
19" th April, 1996 and filed on 26/4/96 which containing eight groundg of
appeal. From the eight grounds, two issues christened “LIVE and
BURNING” have been identified as arising for our determination, to wit:

1. Whether the learned Justices of the Court below were justified in
using UNTENDERED NON-EXHIBITED EXTRA JUDICIAL
STATEMENTS of the Prosecution (Appellant’'s) Withesses No.2 and 6,
to DISCREDIT the Appellant’s case and thereafter basing its DISCHARGE
AND ACQUITTAL ofthe Respondents onthat MANIFESTLY FLAWED
AND ERRONEOUS PROCEDURErounds 1, 3, 5, 6 and 7 of Appeal.

2. WHETHER the learned Justices of the court below were justffied
in holding that the Prosecution’s Witnesses testimony was unreliable and
of doubtful credibility and thereafter reversing the trial court’s judgment
by acquitting the respondents
The respondents on the other hand have through their counsel sulgnitted
one lone issue for determination as follows:

3 Whether the court below was right in its decision in setting aside
the judgment of the trial High Court which convicted and sentenced the
Respondents for murder and substituting a verdict of discharg% and
acquittal in favour of the respondents.

Before the argument of these issues, it is my view after taking a
careful look at them that the respondent’s lone issue above will suffice to
dispose of the points in controversy.

ARGUMENT OF LONE ISSUE G

Having carefully listened to the submission of counsel on both sides
and read the Briefs of Argument proffered by them | wish to say as follows:

The essential ingredients that the prosecution must establish in order
to prove its case beyond reasonable doubt to justify a conviction of the
respondents (they wer&and Ai accused persons in the trial court) for
murder are:

1. That the deceased has died
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2. That the death of the deceased has resulted from the act of the
accused.

3. That the act of the accused was intentional with knowledge that
death or grievous bodily harm was its probable consequence. See (i)

g Edwin Ogba v. The State (1992) 2 NWLR (Part 222) 164 at page 198,
paragraph G.
(i) Akinfe v. The State (1988) 3 NWLR (Part 85).
(iii) Oteki v. Attorney-General, Bendel State (1986) 2 NWLR (Part
24) 648
(iv) Onah v. The State (1985) 3 NWLR (Part 12) 236.
As was clearly stated by this court per Nnamani, J3hilip Omogodo
v. The State (1981) 5 SC. 5 at pages 26-27:
“In a murder case as in the instant one, the prosecution cannot
D succeed in establishing the guilt of the accused unless it not only
established the cause of death but established in addition that the act
of the accused caused the death of the deceased.”

See als@Gbadamosi v. The State (1992) 9 NWLR (Part 266) 465 at

E478 and 479Afolabi v. Commissioner of Police (1961) All NLR 682
(Reprint) andekpe v. The State (1994) 9 NWLR (Part 368) 268 at 269.

In the instant case the prosecution called PW5, Dr. Benjamin Ibezim,
who testified as follows:

“The most significant finding was that the hands were cut off from
the wrist. All other structures were intact. There was no sign of
strangulation. The deceased must have died of severe haemorrhage.”

Having established the cause of death of the deceased, it
remains for the prosecution to establish that the act of the respondents
G caused the death of the deceased and that such act was intentional
with the knowledge that death or grievous bodily harm was its
probable consequence. From the totality of the evidence adduced
before the trial court, | am of the firm view that the prosecution
Hfailed to prove these essential ingredients of the offence as no iota
of evidence was shown that it was the respondents who cut off the
wrist from the deceased’s hand which resulted in the severe
haemorrhage that caused her death. Nor was evidence by the
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prosecution through any of the witnesses called indicate that he or she was
an eye-witness. This was confirmed by the learned trial Judge in his
judgment when he observed:
"There was no one who swore or could swear with any degree of
certainty that he saw the deceased being killed and buried.” B
Thus, the prosecution in the instant case relied on circumstantial
evidence in an attempt to prove the remaining vital ingredients of the
offence under probe. Mindful of the fact that the law is that where direct
evidence is not available, circumstantial evidence which is cogent, and
pointing irresistibly and unequivocally as well as compellingly at the
accused, is admissible to support a conviction. See this Court’s decision
in Ukorah v. The State (1977) 4 SC. 167 at E&toyinbo v. A.G Western
Nigeria (1966) WNLR 4Atano v A.G. Bendel State 1988) 2 NWLR (Part
75) 201 andEdwin Ogba v. The State (supra) at page 98, paragragh H.
In the light of the arguments proffered by both sides in this
case, a careful consideration of the circumstantial evidence available
on record will show that it fell far short of the quality and standard
required in law to sustain the conviction of the respondents. Thg
available circumstantial evidence was neither cogent, complete and
unequivocal nor did it lead to the irresistible conclusion that the
respondents and no one else cut off the hands of the deceased from
the wrist which led to the severe haemorrhage that caused her deatg.
To amplify this point, a critical appraisal of the evidence of PW1, PW2,
PW3, PW4 and PW6 by me becomes necessary and imperative as follows:
The evidence of PW1, Juliana Amucha, was to the effect that on 25/
9/88 she saw the deceased, tﬁ% an, and 3rd accused and Harrison
(The accused person who later died before the commencement of tr%l) go
out. She did not see the deceased alive again. This evidence neither helped
in any way to establish who cut off the deceased’s hands later resulting
in her death as testified to by PW5, Dr. Benjamin Ibezim nor the finding
of the learned trial Judge that the accused was not present on the date of
the commission of the offence on 25/9/88, more so when the witness
asserted that she sa\W/dhccused person in the company of the deceased.
One may then ask, if PW1's evidence that she é?ﬂ/\azcused person
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with certain other persons in the company of the deceased was shown to
be false by the findings of the learned trial Judge to the effect thaﬁqhe 2
accused was somewhere else at Aba, is there any reason why her evidence
that she also saw thétlznd, <l d accused person and Harrison with the

g deceased could be readily believed?

Coming to the evidence of PW2 (Bernard Iwuiji), the respondents’
counsel’s submission was that this witness’s evidence did not advance the
case of the prosecution a bit. Led in examination in Chief, he stated that
on 25/9/88, he saw the accused person with some persons including his
own sister and two other women inaccused’s house. He did not add
by showing that the deceased was also present thereat. However, he
asserted that in the night of the same 25/9/88, he heard a female voice from
the house of the" accused saying:

D “Umuabhia, Chineke, do you want to kill me. Please allow me to say some
prayers.”

Now, PW2 could not identify the particular female voice he was
alluding to raised the said alarm. Quite apart from the fact that this witness

E did say with particularity that the voice was that of the deceased, he could
not aver whom the unknown female voice was addressing. Worse still,
PW2 went to the house of thgqéaccused (now 2" respondent on the
appeal herein) the following morning an did not see any human blood there

glo show that any person was killed. It was not of course enough for PW2
to slay as he did in his testimony before the learned trial Judge:

“The voice of the person | heard was that of a woman.”

He should have gone further to say whether it was the voice of the
deceased. Be it remembered that the respondents and the other accused

G persons did not stand trial for the murder of “a woman” but for the murder
of the deceased, - a certain specific woman by name Celestina Amucha as
contained in the information.

I now proceed to consider the evidence of PW3, Alexander Amucha

Hand brother-in-law to the deceased, which of course, was through and
through hearsay. Said he when he testified before the trial court:

“Celestina is now dead. | learnt of her death by way of information.
| was asked by my people to ask Harrison the whereabouts of Celestina.”
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On being further examined he said:

“Harrison told me that he (sic) accused persons killed (sic) the
deceased”

The evidence of PW4, Francis Maduwuba and brother in-law of the
deceased, was also every inch hearsay. The hallmark of its hearsayhature
culminated at the point he told the learned trial Judge while still being
examined in chief as follows:

“There at the Police Station, one young man telephoned me and told
me that the woman we were looking for is now dead and is killeﬁtba/ 1
accused.”

From the foregoing, it can be palpably seen that the evidence of PW3
and PW4, which was largely hearsay evidence, considerably weakened
the circumstantial evidence if circumstantial evidence it was that was
adduced by the prosecution. D

PW6, Godwin Ohaji whose evidence was taken next did nothing to
improve the quality of the prosecution’s case either. Firstly, he testified
that the date of the events deposed to by him occurred “sometime in
September, 1989.” This is at variance with the charge for whiclg the
accused stood trial - for which see page 1 of the Record herein - which
stated under particulars of offence that the offence was committed “on or
about Zéh day of September, 1988.” The substance of PW6’s evidence
was that “sometime in September, 1989” during their new yam festiv'gl he
went to Aih accused’s house and sa\‘ﬁ, ]an and §d accused persons
eating and drinking there with “a plumpy yellow woman.”

Police later started looking for the'accused person (nov?tlespondent)
and asked him to locate the accused but when he met hin?,tthmased
denied knowing or seeing “the plumpy yellow woman.” G

It is instructive to note that throughout his evidence, PW6, like PW2
did not say that he saw the deceasetf%réspondent’s house; rather he
merely talked about seeing “a plumpy yellow woman" whose name was
not disclosed. Since PW6 knew Celestina Amucha, the deceased (sée page
50) line 28 of the record) nothing stops him from mentioning her name if
indeed she was among those he saw in @spondent’s house. A
“Plumpy yellow woman” as testified by PW6 cannot without more be




236 State v. Ogbubunjo (2001) 1 KLR Onu JSC

equated to be the deceased. This is because none of the prosecution
witness including PW6 who knew the deceased in her lifetime described
her appearance while giving evidence and none specifically stated the she
is “plumpy and yellow.”

B Even though PW6 testified further on page 52, lines 16 - 22 of the
record that the@, 4'[h and 8" accused persons told him that the deceased
was buried in their land and described the place which led him to discover
the grave of the deceased, however, under cross-examination, he admitted
that he heard rumours and that he did not say so to the Police in his
statement.

PW7 was Sgt. Godwin Metuka who was detailed to investigate this
case. His evidence appears on pages 53 - 57 of the record and contains
nothing against the respondents. His evidence under cross-examination on

D page 56 lines 23 - 28 of the record is to the effect that there is nothing to
link the respondents with the death of the deceased. This is borne out by
the following question and answer:

“Q. In your statement of report ofth4 November, 1988, you
Eindicated that there is nothing to link the accused persons with the death
of the deceased. Are you still sticking to that report or are you denying it?

A. Still maintain that the statement is correct.”

Speaking of the nature of circumstantial evidence, Lord Hewart, Lord

= Chief Justice of England, observed in the caSe®fLOR 7 ORS. V. R.

21 Cr. APP. R.20 at page 21 thus:

“It is evidence of surrounding circumstances which, by undesigned
coincidence is capable of proving a proposition with the accuracy of
mathematics.”

In the instant case, there is no evidence of surrounding
circumstances which by undersigned coincidence is capable of
proving the proposition that the respondents committed the offence
of murder with the accuracy of mathematics. Rather what we have

Hfrom the prosecution is evidence of mere suspicion against the
respondents, evidence of equivocation, of uncertainties, of hearsay
and rumours, which in a criminal court cannot suffice to establish
any offence beyond reasonable doubt. It is trite law that it is not
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sufficient to say “if the respondents are not the murderers, | know
of no one else who is. There is some evidence against them and none
against anyone else. Therefore, they must be found guilty.” Such
line of reasoning is unsound. See the decision of this court in
VALENTINE ADIE V. THE STATE (1980) ANLR 39 page 49 which g
cited with approval a passag&MPEROR V. BROWNING 39 A.C. 322;
also in WILLS ON CIRCUMSTANTIAL EVIDENCE ¥ Edition 324.

In Valentine Adie v. The State (supra) Uwais, JSC (as he then was)
aptly stated on page 49 thus: C

“As we indicated in Ukorah (supra) there is a great need for a trial
court to tread cautiously in the application of circumstantial evidence for
the conviction of an accused for any offence with which he is charged. The
Romans - we pointed out, with approval, in Ukorah (supra) at page 177
- had a maxim that it is better for a guilty person to go unpunished than
for an innocent one to be condemned and Sir Edward Seymour speaking
on a Bill of Attainder in 1696 laid greater emphasis on this maxim when
he stated that he would rather that ten guilty persons should escape than
one innocent should suffer.” E

Unfortunately, in this case, the trial court did not tread cautiously in
the application of circumstantial evidence before convicting the respondents.

In the case dEdwin Ogba v. The State (supra) in which this Court
upheld a conviction based on circumstantial evidence, the facts wege that
the appellant had a fight with two men. He used broken bottles in the fight.
One of the two men in the fight had stab wounds inflicted from a sharp
object. This, according to the expert medical evidence, is consistent with
a broken bottle. There was evidence that the deceased was one of those
involved in the fight. He was the one injured. He died within 24 hou% of
the injury. There was evidence of PW.7 and of the deceased’s dying
declaration that the injury was inflicted on him by the accused.

By along line of cases beginning witBala v Sati (1938) 3 WACA
10 it was laid down that to support a conviction on the gquestion dfl
circumstantial evidence, it must not only be cogent, complete and
unequivocal but compelling and lead to the irresistible conclusion
that the prisoner and no one else is the murderer; it must leave no
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ground for reasonable doubt. Put in another way, the evidence must
be cogent and compelling as to convince a jury of the guilt of the
accused. Such evidence is also expected to lead - irresistibly to the
guilt of the accused and inconsistent with any other rational
g conclusion. There must be no other co-existing circumstances,
which can weaken such inference. Sel®seph Lori & Anor V The
State (1980) 8 - 11 SC 81Uwe Esai & Ors V The State (1976) 11 SC
39; Philip Omogodo v The State 1981) 5 SC 5 at 24.
On the role suspicion play in circumstantial evidence the following cases
are instructive:
1. In Tepper v. The Queen (1952) AC..480 at 489 where Lord
Normand said:
“Circumstantial evidence may sometimes be conclusive but it must
D always be narrowly examined, if only because evidence of this kind may
be fabricated to caguspicion on another .... Itis also necessary before
drawing the inference of the accused’s guilt from circumstantial evidence
to be sure that there are no other co-existing circumstances which would
E weaken or destroy the inference.”
2. In Onah v. The State (1985) 3 NWLR (Part 12) 236 at 244, where
Obaseki, JSC observed thus:

“The High Court and all courts of law are in duty bound to give
critical examination to evidence adduced before them and ensure that the
innocent are not punished or the guilty set free . They should act on
evidence and not hunches, rumoursuspicion so as to ensure that justice
in its purest form is administered in the courts to all and sundry.”

See alsédapu Emine v. The State (1992) 7 NWLR (Part 204) 480 at pages
G 495 - 496\alentine Adie v. The State (1980) 1 -2 SC. 116 at Cra¥k
v. The State (1986) 4 NWLR (Part 55) 58bzin v. The State (1985) 2
NWLR (Part 465;Popoola v. C.O.P. (1964) NMLR ar@gwa Nweke
Onah v. The State (1985) 3 NWLR 236 at 244; (1985) 12 SC. 59 etc.
H where this court held variously that:
“Suspicion, however strong, cannot take the place of legal proof.”
“Suspicion, however grave does not amount to proof.” Court must in its
consideration of a criminal case give critical consideration of it to avoid

F
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suspicion and rumour;” “court cannot act on suspicion” etc; to mention
but a few. “Indeed, suspicion is no evidence. Items of evidence raising
suspicion which put together have not the quality of being corroborative
evidence in the true sense cannot found a conviction.”

See the observations of Kolawole, J.CAOkark v. The State (supra) gt
page 325, where the learned Justice held inter alia:

“Suspicion may be many and sometimes grave, yet they will amount
each to suspicion and no further. Combining them do not elevate them
beyond the realms of suspicion. They will remain suspicion.”

See als@en Okaforv. Police (1965) NMLR 89 at 90/@nah v. The State
(supra);Adio & Anor v. The State (1986) 2 NWLR 381 at 58zbalola

v. The State (1989) 4 NWLR 381 at 5®&balola v. The State (1989) 4
NWLR (Part 115) 264 at 268 a@koduwa v. The State (1980) 8- 11 SC.
335 and 354. D

The prosecution’s case in the case on appeal herein is so riddled
with suspicion in all its ramifications that no reasonable tribunal
would convict on the evidence adduced thereon

For instance, there are several co-existing circumstances that geeatly
weakened, diluted and completely destroyed whatever circumstantial
evidence that was adduced by the prosecution.

Firstly, there is no evidence that the respondents had any fight or
quarrel at all with the deceased. F

Secondly, there was the evidence of PW.2 that after he heard a
female voice in the night shouting “Umuahia, chineke, do you want to kill
me. Please allow me to say some prayers,” he went t&rﬂmwsed’s
(that is, f‘d respondent’s) house (from where the voice came) in the very
next morning but did not see any human blood there. Surely, it is natural
to expect PW.2 to see human blood in the house ofthactused if
indeed the deceased’s hands were cut off there and which led to severe
haemorrhage that caused her death having regard to the expert medical
evidence of PW.5. But fortunately for the respondents, PW.2 said titat he
did not see any human blood in the house of [neadcused which was
the place from where the alleged female voice came.

Thirdly, unlike in the case &dwin Ogba v. The State (supra), there
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was no evidence of any dying declaration made by the deceased that the
injury was inflicted on her by the respondents.

Fourthly, no blood-stained dangerous weapon such as an axe, a
cutlass or any sharp instrument was found in the possession of the

g respondents or seen in their houses. If as stated by PW.5, the deceased’s
hands were cut off from the wrist and she bled profusely to death, then
this must have been done with a sharp instrument which could be an axe,
a cutlass or any similar instrument and such an instrument will be blood-
stained.

Fifthly, there was the hearsay evidence of PW.3 and PW.4 already
alluded to hereinbefore.

Sixthly, there was the story told by PW.6 about a “plumpy yellow
woman” whose identity was not disclosed and no prosecution witness

D who knew the deceased in her lifetime described her as a “plumpy yellow
woman.”

Seventhly and finally, there was the evidence of the Police investigator,
PW.7 Sergeant Godwin Metuka who emphatically stated that there was

E nothing to link the accused persons with the death of the deceased. See
page 65 lines 23-28 of the record.

In the light of all these co-existing circumstances which totally
destroyed the circumstantial evidence adduced by the prosecution, the

= learned trial Judge was in serious error when in his judgment on page 82
lines 1 to 5 of the record he held that:

«...the 1t and ih accused were responsible in particular for the
death of the deceased. The evidence adduced point irresistibly to them in
particular being responsible.”

Nothing can be farther from the truth on a proper appraisal of the
evidence on record.

Since the trial court erroneously convicted and sentenced the
respondents to death for murder on the basis of an insufficient,

H unconvincing, incomplete and totally unsatisfactory circumstantial
evidence, the court below was perfectly justified in its decision
setting aside such a perverse, unsound and manifestly unjust
decision.
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In the instant appeal, nothing in the form of a tenable and valid
argument or reason exists in the Appellant’s Brief to show that the decision
of the court below was wrong. The entire contentions of the Appellant in
its Brief in the instant appeal could fairly be summarised in one sentence.
It is that since the statements made by PW.2 and PW.6 to the Policg were
not tendered and admitted in evidence as exhibits at the trial court, such
statements do not form part of the record of proceedings before the court
below for that court to have considered them in gauging the credibility of
PW.2 and PW.6, vis-a-vis their oral testimonies in court and holding them
to be unreliable withesses whose evidence cannot support the conviction
of the respondents.

I am of the firm view that the court below was wrong in
considering the extra-judicial statements made by PW.2 and PW.6
to the Police which had some contradictions with their sworr®
evidence at the trial when the extra-judicial statements had not been
tendered and admitted in evidence at the trial. This is the more so
that learned defence counsel did not confront PW.2 and PW.6 with
these earlier alleged inconsistent statements pursuant to sectien
209 of the Evidence Act, Cap. 112 Laws of the Federation of Nigeria,
1990. My view is strengthened by earlier decisions of this Court in:

(i) Benson Esangbedo v. The State (1989) 4NWLR (Part 113) 57 at page
66, paragraphs D - G.

(i) Danladi Ozaki & Anor. V. The State (1990) 1 NWLR (Part 124) 92 at
page 125, paragraphs F - H.

(i) Isaac Sambo v. The State (1993) 6 NWLR (Part 300) 399 page 417,
paragraphs G - H, page 418, paragraphs A - C.

(iv) Samuel Theophilus v. The State (1996) 1 NWLR (Part 423) 1% at
page 151, paragraphs F - H, page 152, paragraphs A - B.

| am also of the opinion that notwithstanding the said error made by

the court below, its judgment is perfectly right and unassailable. |

am further of the view that what this court has to decide is whetheH

the decision or judgment of the court below is right, not whether its
reasons were. See the cases of:

(i) R_A. Ukenjianya v. J.l. Uchendu 12 WACA 45 on page 46.
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(ii) Abel Nkado & 2 Ors. V. Ozulike Obiano & Anor. (1997) 5 NWLR (Part
503) 31 page 56, paragraph F.

(iii) Allied Bank of Nig. Ltd. V. Jonas Akubueze (1997) 6 NWLR (Part509)
374 page 404, paragraphs A - B.

g Now, what was the judgment of the court below? The judgment was the
orders it made on 28/3/96 when it determined the appeal. ESé®
Dhinery 12 QBD 342. See alfaul Cardoso v. John Bankole Daniel &
Ors. are contained in the leading judgment delivered by Katsina-Alu J.C.A.
(As he then was) on page 170 lines 5 - 11 of the record to the e#ect th

“I would therefore allow the appeal and set aside their conviction
and sentence. The appellants are accordingly acquitted and discharged”
| cannot agree more.

I am of the firm view therefore that the decision of the court

D below is quite right and unimpeachable even though some of its
reasons as complained of by the Appellant may be wrong. The
decision is right because as hereinbefore demonstrated, the
circumstantial evidence adduced by the prosecution, if any at all, was

Enot sufficient to link the respondents with the offence charged.
There is nothing in the entire evidence before the trial court that
points irresistibly to the commission of the offence by the
respondents. Suspicion however strong is no substitute for proof by

£ cogent evidence. See:

(i) Igboji Abieke v. The State (1975) 9 - 11 SC. 97

(i) Michael Alor v. The State (1997) 1 NWLR (Part 501) 511 page
517, paragraphs B - C.

Even if the court below erred in considering the extra-judicial

G statements of PW.2 and PW.6, it is trite law that it is not every error
or mistake on the part of a lower court that will vitiate a judgment
but only where such error or mistake is so fundamental as to
occasion a miscarriage of justice. Sddufutau Aremu & Anor. V.

H The State (1991) 7 NWLR (Part 201) 1 page 19, paragraphs E - F.

In the instant case, the Appellant has failed to show that the
said error of the court below occasioned a miscarriage of justice in
that it led to the discharge and acquittal of the respondents when the
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evidence on record does not warrant such a verdictOn the contrary,

the evidence on record fell far short of the standard required to prove the
guilt of the respondents beyond reasonable doubE@sev. King (1950)

13 WACA 105 at 106. Indeed, any lingering doubt as persisted in the
instant case, must be resolved in favour of the accused persokalGee

v. The State (1988) 4 NWLR (Part 90) 503 &otim v. The State (1997)

2 NWLR (Part 490) 711.

In view of the foregoing, the convictions of the respondents
cannot be allowed to stand for reasons that their guilt could not b%
proved beyond reasonable doubt. Consequently, the court below was
perfectly right in my view, in its decision setting aside the trial
court’s judgment and substituting therefore a verdict of discharge
and acquittal in favour of the respondents.

It was for these reason that on%G)ctober, 2000 | dismissed th%
appeal as totally lacking in merit, affirmed the decision of the court below
that set aside the judgment of the trial High Court which convicted and
sentenced the respondents to death.

E

KARIBI-WHYTE JSC

On the 26/10/2000, after hearing Counsel in this appeal, the Court
unanimously agreed to summarily dismiss the appeal as being wihout
merit and reserved our reasons for today. | hereby hereunder give my
reasons.

On the 2§1 March, 1996, the Court of Appeal, Port Harcourt
Division, allowed the appeal against the conviction of John Ogbubunjg and
Njoku Amaechi by Acholonu J of Imo State High Court, sitting at Etiti, on
27/7/90 for the offence of murder contrary to section 319(1) of the
Criminal Code.

The Appellants in the Court of Appeal who are now Respondents
before us were acquitted and discharged on the ground that the prosétution
failed to prove the case against them beyond reasonable doubt. The appeal
before usis by the State against the judgment of the Court below. Appellant
has filed eight grounds of appeal, which are as follows -
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“Ground 1 - MISDIRECTION IN LAW
The Court below misdirected itself in law

PARTICULARS OF MISDIRCTION IN LAW

(i) In its judgement, the court below held thus: “PW2 and PW6 are,

g ho doubt, the star witnesses for the prosecution. Both witnesses made
statements to the police, but these werktendered in evidence, at the
hearing. These statements howdgan part of the record of proceedings,
transmitted to this court.” (Underlining mine).

(ii) It was a misdirection in law for the court below to have held that
the statements of PW2 and PWhich were not tendered in evidence, at
the hearing of the case, in the court of first instafarened part of the
record of proceedings transmitted to it.

Ground 2 - MISDIRECTION IN LAW

D The Court below misdirected itself in law.

PARTICULARS OF MISDIRECTION IN LAW

(i) In its judgment, the court below held as follows:- “That being so,
| think this court has a duty to look at, and consider these statements in

E this appeal, having regard to the seriousness of the offence and also in the

interest of justice.” (Underlining mine).

(ii) It was a misdirection in law, for the court below to hamposed

on itself the duty of looking at, and considering the said statements of PW2

and PW6 in the appealvhich statements were not before the court of first

instance and which did not, and ought not to have formed part of the record
of proceedings, in the appeal.

Ground 3 - MISDIRECTION IN LAW

The Court below misdirected itself in law.

PARTICULARS OF MISDIRECTION IN LAW
() In its judgment, the court below held as followBhe failure to

tender the statements in evidence should not, and does not preclude the trial

court from making reference to them, in its attempt to do justice, bearing

Hin mind, that the ultimate goal is to do justice.” (Underlining mine).

(ii) It was a misdirection in law, for the court below to have held that
the failure to tender the statements in evidence should not and does not
preclude the court of first instance from making reference to them, as

F
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there was nothing before that court to make reference to.
Ground 4 - MISDIRECTION IN LAW
The court below misdirected itself in law.

PARTICULARS OF MISDIRECTION IN LAW

(i) Inits judgment the court below held thus: “On the state of evidgnce
before the Learned trial judge, and particularly the doubtful credibility of
the star witnesses - PW 2 and PW6, the trial judge should with the same
yardstick with which he weighed their evidence against the iﬂ(}hrﬁi
5! accused, have found their evidence against the appellants egually
unreliable and unsafe.” (Underlining mine).

(ii) It was a misdirection in law, for the court below to have held the
evidence of PW2 and PW6 to be of doubtful credibility, unreliable and
unsafe, as there wasting in the record of proceedings, to support that
finding. D
Ground 5 - ERROR IN LAW
The decision is erroneous, on point of law.

PARTICULARS OF ERROR IN LAW

(i) In its judgment, the court below held thus: “Although in His
evidence in court, he said he saw tﬁ%appellant in the house of th8
appellantin his statement to the police made on 5/12/88 when the facts
were still very fresh in his mind, he said he saw the appellants and some
others at the family square, eating and drinking ... Itis clear from the ?ibove
statement that PW2 did not see tﬁéappellant, the deceased, and any
other person, on the fateful day, in the house of theds he claimed, in
his evidence in court, about one and half years after the incitiemitl
be seen clearly therefore, that PW2 contradicted himself on this material
point.” (Underlining mine). G

(i) It was an error in law, for the court below to have held that the
PW?2 contradicted himself with his statement made on 5/12/88 - which
said statement was not tendered in evidence at the hearing, before the court
of first instance. H
Ground 6 - ERROR IN LAW
The decision is erroneous on point of law.

PARTICULARS OF ERROR IN LAW
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() In its judgment, the court below held as follows: “I come now to
the ewdence of PW6 - Godwin Ohaiji ... Although in his evidence, he said
the f appellant and two others who were acquitted and discharged, gave
him adequate description of the place where the deceased wastigried,

p Statement to the police on 21/11/88 when the event was still very fresh in
his mind was silent on this vital question.... It will be seen that PW6 also
contradicted himself on this material poinfJnderlining mine).

(i) It was an error in law, for the court below to have held that the
statement of PW6 to the police contradicted himself on oath, thbeaid

Cstatement was not tendered in evidence, at the hearing, before the court
of first instance.

Ground 7 - ERROR IN LAW
The decision is erroneous, on point of law.

D PARTICULARS OF ERROR IN LAW

(i) Inits judgment, the court below held: “Quite plairthe evidence
of PW2 and PWG6 is inconsistent with their previous statements, which
they made when the event was still very fresh in their mifudisderlining

E Mine).

(i) It was an error in law, for the court below to have held that the
evidence of PW2 and PW6 was inconsistent with their previous statements,
whenthe said previous statements were not tendered in evidence, at the
hearing before the court of first instance.

Ground 8 - ERROR IN LAW
The decision is erroneous on point of law.

PARTICULARS OF ERROR IN LAW

() Inits judgment, the court below held as folloviihave no doubt

Gin my mind that if the statements of PW2 and PW6 were tendered, the
learned trial judge would have treated their oral testimonies as unreliable
and this would have dealt a fatal blow to the prosecution’s Aasi¢is
he used this ‘unreliable’ evidence to convict the appellghbstierlining

H mine).

(i) It was an error in law, for the court below to have held that the
court of firstinstance usednreliable’evidence to convict the respondents,
as there was nothing on the face of the record of proceedings to show that
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the evidence of PW2 and PW6 was unreliable.”

Both parties have filed their briefs of argument in this appeal. Both
counsel have adopted their briefs of argument and relied on them in their
argument before us. Learned Counsel to he Appellant has formulated the
following issues for determination as arising from the grounds of appeal
filed.

1. Whether the learned justices of the Court below were justified in
using untendered non exhibited extra judicial statements of the prosecution
(Appellants) witnesses No.2 & 6 to Discredit the Appellants case and
thereafter basing its Discharge and Acquittal of the Respondents oh that
manifestly flawed and erroneous procedure.

Grounds 1, 3, 5, 6 & 7 of Appeal

1. Whether the learned Justices of the Court below were Justified in
holding that the Prosecution witnesses testimony was unreliable dhd of
doubtful credibility and thereafter reversing the trial Court’s judgment by
acquitting the Respondents. Grounds 4 & 5 of Appeal.”

On the other hand, learned Counsel for the Respondents formulated only
one issue for determination which is stated hereunder as follows- g
"Whether the Court below was right in its decision in setting aside
the judgment of the trial High Court which convicted and sentenced the
Respondents for murder and in substituting a verdict of discharge and
acquittal in favour of the respondents." F
It is helpful to state the facts of this case in brief. On tﬁla 3Bptember,
1988, the Respondents together with three others took the deceased,
Celestina Amucha from Umuze Il in Etiti Local Government Area of Imo
State to the neighbouring Obollo Village to attend their annual new Yam
Festival. The deceased a widow had been residing madbused, th&
younger brother of the deceased’s dead husband. ardd
accused persons returned to Umuze Il without the deceased ormhe 27
September, 1988. When confronted with the absence of the deceased on
their return to Umuze I, thenfI and ih accused said they left the
deceased at Obollo because she had volunteered to remain behind to assis
the wife of the ftRespondent who had recently been delivered of a baby.
There was anxiety that the deceased had not returned. After search for
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the deceased, there was information which led to the discovery of the body
of the deceased in a shallow grave in the farm of [ﬂqd%spondent in
whose house the deceased was last seen alive. The deceased was last seen
on the qu Sept., 1988 in Obollo in company of others including f?'nqe 2

g accused merry-making during the celebrations of the New Yam Festival.

Afterinvestigation, five persons John Ogbubunjo, Harrison Amucha,

Samuel Njoku, Francisca Amucha, Njoku Amaechi and Janet Amechi
were charged with the murder of the deceased under section 319(1) of the
Criminal Code. Harrison Amucha died before plea was taken at the trial
Court. The remaining accused persons pleaded Not guilty to the charge
on the léh December, 1989. The trial opened on tﬁt@ﬂMarch 1990.

At the conclusion of he hearing, the Prosecution had called seven
witnesses including a Medical Doctor who performed the autopsy on the
D deceased. Each of the accused persons gave evidence. None of them

called any witness to testify.

None of the prosecution witnesses was an eye witness to the
commission of alleged offence. The case of the Prosecution was founded

E entirely on the C|rcumstant|al evidence that the deceased who was in the

company of theﬁ N nd and § accused persons and was last seen with
them, was subsequently discovered dead and was buried in a shallow
grave in the farm of ther'fi/4 and é accused persons (see the evidence
of PW6). The $' accused was said to have denied ever knowing the
deceased when questioned by the Police; when he was known to be her
friend - (See the evidence of PWB6).

The evidence of PW2 was that in the night of 25/9/88 he heard a
female voice from the house of the 4ccused saying;

“Umuabhia, Chineke, do you want to kill me. Please allow me to say
some prayers.”

This witness testified that he did not see any human blood around
when the next morning he went to the house of H?eaécused. The

H evidence of PW3 was that Harrison Amucha who died before plea was

takeninformed him that he (Harrison) killed the deceased. PW4 also in his
testimony stated that he was told by telephone that the deceased was killed
by Harrison.
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The medical evidence was that the hands of the deceased were cut
off from the wrist and that the cause of death was severe haemorrhage.
All the accused persons except tr{é’ 8enied committing the

offence, and knowing the deceased. agcused admitted knowing
the deceased. Th&%accused set up an alibi, that he was at Aba ogthe
material date of the alleged commission of the Offence.

In a reserved judgment delivered on thg]ZJZJIy 1990, the learned
trial Judge acquitted and discharged tﬂg and §d and Eta accused
persons. He convicted and sentenced to deathtrend 1 accused
persons

Dissatisfied with the judgment thé'land 4h accused persons
appealed to the Court of Appeal. On the 28/3/96 their appeal was allowed,
their convictions and sentence set aside. A verdict of discharge and
acquittal was substituted. D

The State has appealed against this judgment, relying on the eight
grounds of appeal set out above. | have also reproduced the issues for
determination formulated by the parties. The two issues formulated by
Appellant’'s Counsel cover the eight grounds of appeal filed. It appegrs to
me obvious that the first issue which relates to the admissibility of the
untendered extra judicial statements of prosecution witnesses even if
successful will not result in the reversal of the judgment. This is because
the Court of Appeal in considering the judgment of the trial court ang the
conviction and sentence of the accused persons said;

“As can be seen from the evidence called by the prosecution, the
prosecution case before the High Court was based solely on circumstantial
evidence. There was no eye witness account of the event leading to the
death of Celestina Amadi. On the state of the evidence before theqower
court, can it be said that the prosecution proved beyond reasonable doubt
that the appellant killed the deceased? The learned trial Judge thought
so.”

(See p.160 lines 16-25) H

| agree with this view as it accords with the evidence before the learned
trial Judge. The appeal seems to have been decided on the failure of the
prosecution to prove beyond reasonable doubt the murder of the deceased
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based on the circumstantial evidence linking the accused persons.

I shall deal briefly and summarily with the firstissue for determination
relating to the admissibility of the untendered, extra judicial statements of
the PW2 and PW6. Learned Counsel to the Respondents has rightly

B conceded that the court below was in error in considering and taking into
account the extra judicial statements of PW2 and PW6 tot he Police which
were in contradiction with their sworn testimony at the trial. Learned
Counsel for the Appellant is right in the criticism that the court below was
wrong in unilaterally treating statements in proof of evidence as evidence
tendered at the trials. It is a well settled principle of the administration of
justice in our courts that only evidence properly authenticated, either by
the oral testimony of a party or the written statement tendered and admitted
during proceedings can be evidence in a trial. Extra judicial statements

D which remain in that category however credible they may appear, cannot
be used as evidence in a trial.

Learned Counsel for the Appellant has contended, and this is
conceded by Counsel to Respondent that the statements of PW2 and PW6

Erelied upon by the Court below are extra judicial statements, which are
inadmissible as evidence in the proceedings. But the further contention of
the Appellant that the appeal ought to be allowed on that ground alone is
erroneous.

= Section 227(1) of the Evidence Act provides that,

“The wrongful admission of evidence shall not of itself be a ground
for the reversal of any decision in any case where it shall appear to the
court on appeal that the evidence so admitted cannot reasonably be held
to have affected the decision and that such decision would have been the
same if such evidence had not been admitted.”

This provision has been applied in this court recent@koro v. State
(1998)14
NWLR. 181,where Iguh JSC stated the position thus;

H “The law is well settled that the wrongful admission of evidence shall
not of itself be a ground for the reversal of a decision where it appears on
appeal that such evidence cannot reasonably be held to have affected the
decision and that such decision would have been the same if such evidence
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has not been admitted.’SeeEzeoke vNwagbo (1988) 1 NWLR (pt. 72)

616 at 630Umeojiako vEzenamuo (1990) 1 NWLR (pt. 126) 253 at 270;
Monier Construction Co. Ltd. VAzubuike (1990) 3 NWLR (pt. 136) 74

at 88.”

The law is that an appellate court will not quash a conviction or revegse a
judgment where it is clear that expunging the admitted inadmissible
evidence will not alter the decision of the court appealed against - See
Queen vHaske (1961) 2 SCNLR.90. However, where it is uncertain or
impossible to say with some degree of certainty that the Court v@ose
judgment is appealed against would have reached the same decision if the
inadmissible evidence had not been admitted, an appellate court would
have no alternative but to quash the conviction and sentence of the court
if there had been a conviction and sentence, or in any case set aside the
judgment entered by virtue of the inadmissible evidence Qbeen v.D
Thomas (1958) SCNLR.9&jayi v. Fisher (1956) SCNLR.279.

In The Queen Olubunmi Thomas (1958) SCNLR.98, the Federal
Supreme Court laid down the test applicable in determining the effect of
wrongful admission of evidence on the judgment appealed againstE The
Court said,

“The question which must be posed therefore is, would the learned
trial Judge have reached the same decision if the inadmissible evidence
had not been admitted? It is impossible for us to say what effect that
evidence may have had on the mind of the learned trial Judge and although
we think that there was sufficient evidence without the inadmissible
evidence to convict the appellant, we cannot say with certainty that the
learned trial Judge must inevitably have come to the same conclusion.
That being so we have no alternative but to allow this appeal, quas% the
conviction and sentence and order a verdict of acquittal to be entered.”
Applying the principles enunciated above, the question is whether on
expunging the admitted inadmissible evidence, the judgement of the court
below would have been different? The evidence of PW2 and of PW6
which were used in the court below were the statements made to the Police
which were not tendered and admitted in evidence and were therefore not
evidence in the proceedings. Expunging the inadmissible evidence we still
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have the basis on which the Court of Appeal considered the correctness

of the judgment of the trial Judge. That is on the issue of whether the

circumstantial evidence available and established has satisfied the required

burden of proof. I hold that expunging the admitted inadmissible evidence
g Will make no difference to the decision of the court below.

The formulation of issue 2 is vague and confused. It would seem that
learned Counsel was attacking the basis of the judgement of the Court
below without formulating concisely the issue involved. As | have already
pointed out in this judgment, the Court below held that the prosecution
which had the onus of proving the case against the accused beyond
reasonable doubt relying on the evidence of the .... . Prosecution witnesses
failed to discharge this onus because of the unreliability of the evidence of
the prosecution witnesses linking the respondents with the commission of

D the alleged crime.

In arguing this issue, learned counsel relied in his submission on
issue 1 in respect of the unsubstantiated alleged doubtful of p.w. 2 and
p.w.6. In referring to the circumstantial evidence, he referred to the

E discovery of the body of the deceased in the farm of the 2nd respondent.
Counsel also submitted that the deceased was last seen alive in the house
of 2nd respondent. Learned counsel for the appellant regards these factors
as nexus in the unbroken chain of circumstantial evidence together with

= the unchallenged uncontradicted evidence of the prosecution witness that
the deceased was last seen in the company of the accused persons. As he
said it"clearly pin the said respondents inextricably to the crime and the
entire locus from 1st respondents house to 2nd respondents residence
where the deceased, the "plump yellow woman" was last seen alive and

G well. Before the very sad and melancholic events of her gruesome murder,
the subject matter of this appeal.”

Learned counsel to the respondents in his submission stated the
essential ingredients of the offence of murder, and pointed out what the

H prosecution is required to prove beyond reasonable doubt. . It was
submitted, the prosecution having established the cause of death of the
deceased, must also establish that the act of the respondents caused the
death. It must also be established that the act was intentional.
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Respondents submitted that the prosecution failed to prove these
essential ingredients of the offence with which respondents were charged.
There was no evidence that respondents were responsible for cutting off
the hands of the deceased through which she bled to death. Itis important
to observe that none of the prosecution witnesses was an eye witgess to
the eventresulting in death of the deceased. The prosecution relied entirely
on circumstantial evidence to establish the case against the Respondents.

Learned Counsel to the Respondents analysed the evidence of the
prosecution withesses PW1, PW2, PW3, PW4, PW6 and submitted that
it was not cogent, complete and unequivocal, and did not lead to the
irresistible conclusion that Respondents and no one else were responsible
for the death of the deceased.

It is common ground in this appeal that there was no eye witness to
the murder of the deceased. Although eye witness or other direct evidence
is the ideal in the establishing of guilt, there are situations where
circumstances can clearly and forcibly suggest that the accused and no
one else must have committed the offence with which he is charged - See
Fatoyinbo v. A-GWestern Nigeria (1966) WNLR.4. In relying on sugh
circumstantial evidence to determine guilt of the accused, the evidence
relied upon must if accepted, make a complete and unbroken chain so as
to constitute sufficient proof that the accused person committed the
offence with which he is charged - Sdleorah v.State (1977) 4 SC. 16

This Court has pointed out the risk of relying on circumstantial
evidence to find guilt. 1t has been said that the Court must be very cautious
before basing its conviction on circumstantial evidence ASgeev. State
(1980) 1-2 SC. 116. It seems to me in the case before us the learned trial
Judge fell into the error of assuming that if the Respondents are n%t the
murderers of the deceased, there could in the circumstance be no one else.
There is some evidence against them and non against any other persons.
They are therefore guilty.

It is important to appreciate the fact that the burden onHthe
prosecution is to prove the guilt of the accused in respect of the offence
charged beyond a reasonable doubt and that there are no other co-existing
circumstances which will weaken the inference of drawing the guilt of the
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accused. - Se@mogodo v State (1981) 5 SC.5.

| agree with the submission of learned Counsel to the Respondents
that in this case, there is no evidence of surrounding circumstances which
is capable of the inference that the Respondents and no other persons

g would have committed the offence with which they were charged. All the
evidence relied upon for their guilt were equivocal and not compelling. For
instance, there was no evidence that the deceased had any quarrel with the
Respondents or any of them. The evidence of PW2 who heard a distress
shout at night coming from the residence of tmeatcused did not see
human blood in the morning when he went to that house. No blood stained
dangerous weapons were found in the houses of the Respondents who
were alleged to have cut off the hands of the deceased. Reference to a
“plump yellow woman” whose identity was not disclosed is equivocal and

D can fit many such persons.

Inthe light of the above factors it is difficult to come to the conclusion
that the circumstantial evidence as to the guilt of the Respondents was
unequivocal, irresistible and compelling. The learned trial Judge should not

E have found the accused persons guilty on the evidence before him. The
Court of Appeal was right to have set aside the conviction and sentence.
In conclusion | should refer to the error of the Court below in considering
the extra judicial statements of the PW2 and PW6 which were not tendered

= or admitted into evidence attrial but was relied upon in determining the guilt
of the Respondents. Since the appeal was decided on the circumstantial
evidence surrounding the death of the deceased and linking the Respondents
to the commission of the offence, the expunging of the inadmissible
evidence will not affect the judgment. No miscarriage of justice occurred

Cfor relying on the inadmissible evidence.

The well settled principle is that we sit here to decide whether the
decisions or judgment of the court below is right, and not whether its
reasons are right - Sekkejianya v.Uchendu 12 WACA.45%Allied Bank

H of Nigeria Ltd. v.Akubueze (1997) 6 NWLR (pt 509) 374, 404.

In the instant case, the decision of the court below reversing the
learned trial Judge was as follows - at pp. 170-171 -

“On the state of the evidence before the learned trial Judge, and
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particularly the doubtful credibility of the evidence of the star witnesses
PW2 and PW6 the trial Judge should with the same yard stick with which
he weighed their evidence against tHEj,ZSrd and éh accused, have
found their evidence against the appellants equally unreliable and unsafe.
| agree with learned Counsel for the Appellants that the case againsghem
was not proved against reasonable doubt.”
In effect the Court below was saying that the prosecution which set out
to prove the guilt of the Respondents based on circumstantial evidence has
failed to discharge that onus. The circumstantial evidence relied upgn by
the prosecution has failed to link the Respondents with the offence
charged. There is no evidence succeeded in raising suspicions. That is
certainly not guilt. Accordingly the Court below allowed the appeal of the
appellants and set aside the conviction and sentence of the learned trial
Judge. D

The Court of Appeal was right in setting aside the conviction and
sentence of the Respondents by the learned trial Judge. There is no doubt
in my mind thatthe evidence relied upon by the learned trial Judge not being
unequivocal, cogent and compelling, and not pointing directly aEthe
Respondents as those who only could have committed the offence of
murder of the deceased with which they were charged, fell short of the
standard of proof required for their conviction. - 3é&éeke v.The State
(1975) 9-11 SC. 9 Queen vMoses (1960) 5 SC. 187. The prosecut,i_on
having failed to prove the legal standard of proof required for conviction
of the Respondents the only course open to the court is to acquit and
discharge the Respondents. That is what the learned trial Judge should
have done but failed to do. The Court below was right in setting aside the
conviction and sentence. - Sdasamu vState (1979) 6-9 SC.15Bsai G
v. State (1976) 11 SC.39.

| dismissed the appeal on thetlﬁﬁ)ctober, 2000 for the reasons |
have given in this judgment.

H
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OGUNDARE JSC

On Zéh October 2000 | dismissed this appeal and indicated then that
| would give my reasons for so doing today. | have had the advantage of
a preview of the reasons given by my learned brother Onu JSC for he too

g dismissing the appeal. | agree with the reasons given by him.

Twoissues have been formulated by the Appellant for the determination
of this appeal, to wit:

“1. Whether the learned Justices of the Court below were justified in
using UNTENDERED NON-EXHIBITED EXTRA JUDICIAL
STATEMENTS of the Prosecution (Appellant’s) Withesses Nos. 2 & 6 to
DISCREDIT the Appellant’'s case and thereafter basing its DISCHARGE
and ACQUITTAL of the Respondents on that MANIFESTLY FLAWED
AND ERRONEOUS PROCEDURE.

D 2. Whether the learned Justices of the Court below were justified in
holding that Prosecution’s Witnesses testimony was unreliable and of
doubtful credibility and thereafter reversing the trial court’s judgment by
ACQUITTING the Respondents Grounds 4 & 5 of Appeal”

E On issue (1) the Court of Appeal was clearly in error to make use of
the extra judicial statements made by PW2 and PW6 in discrediting them.
These statements were not in evidence at the trial and the witnesses had
no opportunity of affirming or denying making those statements. Not

= being in evidence the Court below ought not to have alluded to them in its
consideration of the appeal before it. For the reasons | shall, however, give
later in this judgment this error does not occasion any miscarriage of
justice. And, although, issue (1) is resolved in Appellant’s favour, it is of
little comfort to it.

Issue (2) is the main plank on which this appeal was fought. The
Respondents had been convicted by the trial High Court of the offence of
murder, based on the circumstantial evidence led at the trial. On appeal to
the Court below, that Court was of the view that the circumstantial

H evidence relied on by the trial Court was not cogent enough to justify a
conviction. On appeal to this Court by the prosecution (the State), it was
contended that the Court below was in error to disturb the finding of guilt
made by the trial court based on the evidence before it, circumstantial
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though it be.

The learned trial Judge had found -

él% “...the deceased was last seen in the company ofsf‘n@rq, 4th
and accused people and more particularly in the house of me 4
accused.” B

(i) None of them was able to account as to what happened to the
deceased after she was last seen in their company. They did not say where
she went. Their defence is simply that she was unknown to them yet
evidence is awash as to her being seen in their company, as to heereing
friendly to the §t accused,”

(i) “...a woman’s voice being heard shouting in the night to the
effect that some people wanted to kill her.”

It is on these facts that he remarked that

“I have carefully shown how the only persons who tell and who Buld
be accountable for the facts of whatever kind that befell on the deceased
could be no other thar*iand A{h accused in particular. They were linked
to her missing and must add too to the eventual finding at the place of
burial, up to their neck.” E
And concluded:

“There is no doubt in my mind that following the logic of the analysis
made and the sequence of facts as adumbrated aboves,t'daledﬂh
accused were responsible in particular for the death of the deceaseg: The
evidence adduced pointirresistibly to them in particular being responsible.”

I may at this stage mention that there were six persons originally
charged for the offence. One died before trial commenced and the
remaining five, including the Respondents herein, stood trial. The case
againstthem all was both interwoven and inseparable, yet, atthe conél;usion
of trial the learned trial Judge acquitted 3 and convicted the 2 Respondents
herein. They appealed to the Court of Appeal which Court allowed their
appeal and discharged and acquitted them both.

That Court, per Katsina-Alu JCA, as he then was, erroneously fhade
use of the extra judicial statements of PW2 and PW6 to the police but
which were not in evidence at the trial, to discredit them. Had that been
all there was to this appeal | would not have hesitated in setting-aside its
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judgment. But Katsina-Alu JCA considered the substance of the evidence
of these two witnesses, who were no doubt the Appellant’s star withnesses
and observed:

“This (that is, the credibility issue) aside, the evidence of PW2 and

g PW6 in this case, ought to have been more critically examined than the
trial court appeared to have done. The evidence of PW2 only succeeded
in establishing grave suspicion against the appellants. Although he
alluded to an alarm he heard in the night from tﬁ‘g dppellant’'s house
to the effect that a certain unidentified female was in danger of being
killed, yet he neither verified the cause of the alleged alarm nor knew the
person who raised the alarm. He further testified that he found no blood
stainsin the house of th@%ppellant when he called at the house the very
next morning.” (Words in brackets are mine)

D On PWS, the learned Justice of the Court of Appeal observed:

“The evidence of PW6 does not fare any better. It also sought to cast
grave suspicion on the appellants. | must point out here that no blood
stained weapon such as cutlass, axe or knife used in cutting off the

E deceased’s hands was recovered from the appellants or at all.”

Katsina-Alu JCA then proceeded to consider the approach of the
learned trial Judge to the evidence. He observed:

“As already stated, the appellants were jointly tried with tﬂ% 3rd

= and éh accused and the appellants’ case was closely interwoven with and
inseparable from that against thE% 3rd and éh accused. Although the
learned trial Judge in his judgment at page 80 stated that:

‘There was no singular challenge to the avalanche of evidence
tending to link the 3" and 2% accused persons with the death of the

G deceased.”
he proceeded at page 82 that:

‘l find nothing against the'%j accused. With regards t(BhEand srd
accused they may or may not have played a part. | have my doubts and

H so | resolve that doubt in their favour.”
and went on to say -

“As | have already stated, the case of the appellants was closely
interwoven with and inseparable from that against tﬂg, Zrd and éh
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accused who were acquitted by the learned trial Judge. It is now settled
law that where the appellant was tried jointly with another and their case
was interwoven, and inseparable, the conviction of the appellant cannot
stand where thenfI accused was acquitted. @dmudu v. The State (1985)

1 NWLR (Pt.1) 55. In law, an accused person is under no obligatign to
prove his innocence. The burden of establishing his guilt beyond
reasonable doubt rests throughout on the prosecutionP&eek Njoven

& Ors. v. The State (1973) 1 NMLR 331. Failure to do so will lead to the
discharge of the accused perso@nubogu v. The State (1974) 9 Sccl;
Ikemson v. The State (1989) 2 NWLR (pt. 110) 455.”

| think the learned Justice of the Court of Appeal was right. If the
trial Judge did not find it safe to convict th@dz 3%and éh accused
persons, on the evidence before him, | cannot see how he, with respect,
could find it safe to convict theS1and Aih accused persons (noW
Respondents) on the same evidence interwoven and inseparable as it were,
it would appear that the learned Judge simply applied a rule of the.thumb

My learned brother Onu JSC has stated the law on circumstantial
evidence and has reviewed the evidence of the witness. | agree dntirely
with his statement of the law and his review of the evidence. Based on the
law and the facts found by the trial court | cannot be of the same mind with
the learned trial Judge that those findings of fact pointed irresistibly to the
Respondents as being responsible for the death of the deceased Cglestina
Amucha. According to the evidence of PW5, Dr. Benjamin Ibezim, who
performed an autopsy on the corpse of the deceased -

“The most significant finding was that the hands were cut off from
the wrist. All other structures were intact. There was no sign of
strangulation. The deceased must have died of severe haemorrhagg'. One
of the arteries over the hand was cut. She would be expected to die within
10 minutes - a slow and painful death.”

The question arises: where is the evidence direct or circumstantial - as to
who was responsible for severing the hands from the wrist in the mbnner
described by Dr. Ibezim? None that | could deduce from the evidence on
record. In the circumstance it would be wrong to convict any or both of
the respondent for the murder of Celestina Amucha.
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Itis for the above reasons and the fuller reasons given by my brother
Onu JSC that | too dismissed this appeal otrl? Pxctober, 2000.

B ACHIKEJSC

On Zéh October, 2000 after hearing counsel in this appeal, the Court
unanimously agreed that this appeal lacked merit. | then dismissed the
appeal and indicated that | would give my reasons for so doing today.

Following the death of the deceased, Celestina Amucha on 25/9/88,
six persons including the two respondents were arraigned before the Etiti
High Court for the offence of murder. Before the trial took off, one of the
accused, Harrison, died. After due trial, three of the accused persons were
acquitted while the two respondents were convicted for the murder of the

D deceased based on circumstantial evidence, there being no eye-witness
account of the offence. On appeal, the Court of Appeal allowed the appeal.
Dissatisfied with this decision, the State, as appellant, has now appealed
to this Court on eight grounds of appeal.

E The parties filed and exchanged briefs of argument.

The Appellants formulated two issues for determination, namely:
“1. Whether THE LEARNED Justices of the Court below were
justified inusing UNTENDERED NON-EXHIBITED EXTRA JUDICIAL

= STATEMENTS of the Prosecution (Appellant’s) Witnesses No.2 & 6 to
DISCREDIT the Appellant’s case and thereafter basing its DISCHARGE
AND ACQUITTAL ofthe Respondents onthat MANIFESTLY FLAWED
AND ERRONEOUS PROCEDURE.

2. WHETHER the learned Justices of the court below were justified

Gin holding that the prosecution’s Witnesses testimony was unreliable and
of doubtful credibility and thereafter reversing the trial court’s judgement
by ACQUITTING the Respondenrounds 4 & 5 of Appeal
For the Respondents, on the other hand, one Issue was identified:

H “1. Whether the Court below was right in its decision on setting aside
the judgment of the trial High Court which convicted and sentenced the
Respondents for murder and in substituting a verdict of discharge and
acquittal in favour of the respondents.”
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As may be recalled, the conviction of the respondents was predicated
on circumstantial evidence. The summary of which is that (5“ 25
September, 1988 the deceased was visited at her house by PW1, including
1St, an, 3rd accused persons and one other accused person named
Harrison. On the other hand, PW?2 testified that on tl% @&ptemberg
1988 he called on the deceased at her house ancfts 4" accused
and the aforesaid Harrison and thereafter he never saw the deceased again
On further inquiry as regards the whereabouts of the deceased one
Francisca told him that the deceased stayed back because sl%:e (the
deceased) was assistin@I dccused/respondent in preparing palm oil, it
being common knowledge tha%thccused/respondent was friendly with
the deceased. Inter alia, PW2 also testified that on the night of 25/9/88 he
heard a female’s voice from the house of theatcused saying:

"Umuabhia, chineke, do you want to kill me? Please allow me t@say
some prayers.”

PW4 in his testimony saw that he was informed by telephone that the
deceased was killed by Harrison. PW3 stated in his evidence that Harrison
informed him that he (Harrison) killed the deceased. E

After a review of the evidence placed before him, the learned trial
Judge came to the conclusion that the two respondents were guilty of
murder as charged. His Lordship said:

“There is no doubt in my that following the logic of the analysis r‘q@de
and the sequence of facts as adumbrated above,shaas\dz{h accused
were responsible in particular for the death of the deceased. The evidence
adduced points irresistibly to them in particular being responsible.

In my view the prosecution has proved its case beyond all reasonable
doubt in proving that the®f and A{h accused killed or took part in th%
death of the deceased.”

It may be noted that when the appeal was heard at the lower court,
Katsina-Alu, J.C.A., who presided and delivered the leading judgment
made use of the extra judicial statements of PW2 and PW6 to the Folice
but which were not tendered in evidence at the trial, to discredit them.
Learned Appellants’ counsel has submitted that the extra judicial statements
relied upon by the lower court were inadmissible. To this submission
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Respondents’ counsel conceded but strongly denied that the appeal ought
not to be allowed solely on ground of that error. The points under
consideration is the basis on which Issue No.1 is premised. Undoubtedly,
the complaint by the learned counsel for the Appellant is well-taken. The

g victory is however partial and indeed pyrrhic.

A decision which is otherwise sound cannot be set aside by reason
only of wrongful admission of evidence where such erroneously admitted
evidence cannot reasonably be said, on appeal, to have affected the
decision and the said decision would have remained the same had such
evidence not been admitted. See section 227(1) of the Evidence Act. In
effect, an erroneous admission of evidence will not automatically undermine
an otherwise sound decision of the court. Thus where the circumstances
warrant, an erroneously admitted evidence will be expunged on appeal and

Dif the decision of the lower court, shorn of the inadmissible evidence,
remains the same it would be allowed to stand Usespjiako v Ezenamno
(1990) 1 NWLR (Pt. 126) 253 arf@ueen v Haske (1961) 2 SC NLR 90.

In the appeal on hand, | am satisfied that the judgment of the trial Judge,

E shorn of the inadmissible evidence erroneously introduced by the Court of
Appeal, there would still remain enough evidence to sustain and uphold the
decision of the lower court. Furthermore, it has not been shown that any
miscarriage of justice has been occasioned by relying on the inadmissible

= evidence.

This takes us to Issue No.2. After a review and evaluation of
evidence before him, the learned trial Judge concluded his judgment as
follows:

“I have carefully shown how the only persons who tell and who could

G be accountable for the facts of whatever kind that befell on the deceased
could be no other tharland ih accused in particular. They were linked
to her missing and | must add too to the eventual finding at the place of
burial, ,up to their neck. There is no doubt in my mind that following the

H logic of the analysis made and the sequence of facts as adumbrated above,
the Stand A{h accused were responsible in particular for the death of the
deceased. The evidence adduced point irresistibly to them in particular
being responsible.”
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The complaint of the Respondents is that the Appellant failed to
establish the case against them beyond a reasonable doubt when the
testimonies of the prosecution’ withesses were unreliable and of doubtful
credibility. It is important to reiterate that there was no eye-witness
evidence leading to the death of the deceased. Itis against this background
that learned Respondents’ counsel, after a through analysis of the
testimonies of the witnesses for the prosecution - PW1, PW2, PW3, PW4
and PW6 - then submitted that the circumstantial evidence relied upon by
the trial Judge was neither cogent nor unequivocal as to lead tQ the
irresistible conclusion that the Respondents and no other persons were
responsible for the death of the deceased.

| think the Respondents’ submission is well-founded. It is firmly
established that the burden of proof of guilt of the accused in every criminal
trial remains on the prosecution; $eatrick Njoven & ors v The Stafe
(1973) 1 NMLR 331. There is very little difference if the guilt is being
substantiated by the prosecution in reliance on eye-witness evidence or
circumstantial evidence. Generally and ideally, the offence preferred
against the accused is proved by eye-witness evidence or such othef direct
evidence (e.g. documentary evidence.) But circumstantial evidence can
be equally potent and often more telling and devastating than direct or eye-
witness evidence (e.g. in trials on conspiracy) if the circumstantial
evidence is so cogent, complete and unequivocal, and point or Ieaq:to the
irresistible conclusion that the accused and no one else is the perpetrator
of the offence under reference. Jdee State v Macauley Uzor (1972)

1 NMLR 208 at 212.

| am at one with the submission by learned Respondents’ counsel that
the evidence led at the trial in this case could not be said to have pasg‘ed the
acid test or being sufficiently cogent, unequivocal and irresistible as to hold
inferentially that the Respondents were the perpetrators of the offence
leading to the death of the deceased.

The uncompelling quality of the circumstantial evidence relied ton
by the prosecution was also under fire in the leading judgment of Katsina-
Alu, JCA (as he then was) when he stated pointedly:

“As | have already stated, the case of the appellants was closely
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interwoven with and inseparable from that against tﬂg, Brd and éh
accused who were acquitted by the learned trial judge. It is now settled
law that where the appellant was tried jointly with another and their case
was interwoven, and inseparable, the conviction of the appellant cannot
B stand where the 2" accused was acquitted. S&sudu v The State (1985
1 NWLR (pt. 1) 55. In law, an accused person is under no obligation to
prove his innocence. The burden of establishing to prove his innocence.
The burden of establishing his guilt beyond reasonable doubt rests
throughout on the prosecution. Seetrick Njoven & Ors v The State
(1973) 1 NMLR 331. Failure to do so will lead to the discharge of the
accused person@nubogu v The State (1974) 9 Stkk&mson v The State
(1989) 3 NWLR (Pt.110) 455.”
The weak circumstantial evidence elicited by the prosecution through
D PW1, PW2, PW3, PW4, PW6, comprisin&; mainly that the deceased was
last seen in the company o%J[,lzn and 3% accused and the corpse of
the deceased was discovered in a shallow gra\}éqam Ah accused’s
farm,) was even severely rendered insignificant by the medical evidence
Eof PW5. It will be remembered that there was evidence of absence of
human blood stain around the housetgfatcused or elsewhere nor was
any blood-stained lethal weapons found in the houses of the Respondents
who were alleged to have cut off the hands of the deceased. Against this
g boor state of the evidence of the prosecution’s witnesses, one is obliged
to also observe the report of the autopsy carried out on the deceased,
which, inter alia, states that:

“The most significant finding was that the hands were cut off from
the wrist. All other structures were intact. There was no sign of
strangulation. The deceased must have died of severe haemorrhage. One
of the arteries over the hand was cut. She would be expected to die within
10 minutes - a slow and painful death.”

Despite this revelation of the sordid acts that were meted out to the
H deceased there is no strong compelling evidence unequivocally linking the
Respondents with the commission of the offence alleged even though the
evidence of suspicion heaped up againstthe Respondents were undoubtedly
overwhelming. But suspicion no matter how grave can never be a
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substitute for proof of evidence; siedoji Abieke v The State (1975) 9-
11 SC 97.

It is manifestly clear that the circumstantial evidence relied upon by

the prosecution, in the absence of any eye-witness account leading to the
death of the deceased, was not cogent and unequivocal enough togead to
irresistible conclusion that the Respondents were responsible for the death
of the deceased. It was, for this reason that | summarily@rﬁﬁﬁober,
1000 dismissed the appeal for the reasons | have today set out in this
judgment. For completeness, | would add that | also had the privile@e of
reading the judgment of my learned brother Onu, JSC, and | entirely agree
with the reasons for his judgment delivered oWEctober, 2000.

UWAIFO JSC D

On Zéh October, 2000, I dismissed this appeal and indicated | would
give my reasons for so doing today. | have since read in advance the
reasons given by my learned brother Onu JSC.

The respondents and three others were charged with the murder of
one Celestina Amucha on or about 25 September, 1988 in Obollo Mbano,
Imo State. There was no eye-witness account of the murder.

The prosecution relied on the evidence of six witnesses. The
evidence of Mrs. Juliana Amucha (p.w.1) who claimed that she ang the
deceased were married within the same family is that on 25 September,
1988, she met theSELrespondent and two others originally charged with
the offence with the deceased in her house. After a while all three and the
deceased left. That was the last time she saw the deceased alive. This was
followed by the evidence of Bernard Iwuji (p.w.2) that on that same 25
September he saw thétlespondent and the other accused persons and
two women in the 2° respondent’s house. He left them and went to
entertain his guests. He said when he got up in the night that same day he
heard a voice of awoman pleading to be allowed to pray before being Kllled.
The voice came from the house of one of the accused persons. When this
witness went to that house the following morning he saw no human blood.
This was a woman who was said to have died from blood loss as a result
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of her hands having been cut off from the wrist. Again, there was nothing
to identify that voice with that of the deceased. The third witness,
Alexander Amucha (P. W. 3) who claimed that the deceased was his elder
brother’s wife, said one Harrison admitted to him that he and the accused
B persons killed the deceased. The fourth witness, Francis Maduwuba, said
that when he learnt that the deceased could not be found, he went to the
police station. He then said: “There at the police station, one young man
telephoned me and told me that the woman we were looking for is now
Cdead and is killed bysiaccused.” The medical doctor who performed
the autopsy was p.w.5, Dr. Benjamin Ibezim. He said the corpse was
completely decomposed when it was exhumed from a swallow grave after
about a month of her death. He found that the hands were cut off from
the wrist otherwise the other parts were intact. He concluded that the
D cause of death was haemorrhage as a result of the cutting off of the hands.
There was no sign of strangulation. The evidence of p.w.6, Godwin Ohaji,
tended to implicate the respondents and the other accused persons. He
gave evidence as to how he got some of the accused persons to confess
E to him and following that he took them before the police. It would have
been expected that the police would confirm this. But p.w.7, Sgt. Godwin
Metuka, was not forthcoming. He was cross-examined and the following
was recorded:
= “Q. In your statement of report ofﬂ}l November, 1988, you
indicated that there is nothing to link the accused persons with the death
of the deceased. Are you still sticking to that report or are you denying it?
A. Still maintain that the statement is correct
Q. Who told you of the murder or that the deed took place?
A. My informants.
Q. What further investigations did you do to convince you that the
accused were the people who did it?
A. The investigation was concluded by the State Division of
H Investigation and Intelligence.
The prosecution asks for a new date to conclude that (sic) case.
Court: The case is adjourned & June, 1990 for continuation. (Sgd)
Hon. I.C.K. Pats Acholonu Judge 7.5.90"

G
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What looked like a very vital evidence of p.w.6 was thus undermined by
p.w.7, the sergeant.

There is nothing in the record of proceedings to show that the case
was called on June 1, 1990. The case was called on 12 June, 1990 and
adjourned to 4 July, 1990 without any proceeding. On 4 JulyBthe
prosecution suddenly closed its case and defence opened without a ruling
whether a prima facie case had been made out. The first accused to testify
was the 5" accused, Janet Amaechi (recorded as Janet Ameshi). She
claimed not to have known the deceased. The next Waéhtlaeatsedc
(now ?d respondent), Njoku Amaechi. He also denied knowing the
deceased. The' accused, Francisca Amucha next testified. She
admitted that the deceased and herself were married into the same family
but that she knew nothing about her disappearance. Samuel Nt] , 4
accused, and John Ogbubunjat,accused (nowsf respondent) testifie
in that order. Each denied ever knowing the deceased.

The learned trial judge was now left to do with the haphazard
circumstantial evidence which was weak and doubtful. In a rather
sweeping manner, he gave credence to evidence of suspicion. He afverted
to the defence of theng accused and observed that his alibi was not
investigated. He then reached the conclusion that: The issue as to whether
this accused knew the deceased did not arise as he was obviously not there
on the date of the death and the prosecution has not shown that theéte was
an act of conspiracy in which th@%accused took part in the planning
and eventual execution of the planned act.” But, curiously, later in the
judgment the learned trial judge said: “There was no singular challenge to
the avalanche of evidence tending to link tHjeahd é]d accused persong
with the death of the deceased.” | must note here that throughout the
judgment the learned trial judge did not make it clear whether he believed
the evidence of the prosecution witnesses and/or disbelieved that of the
accused persons. There was nothing directly said in that direction except
in the case of theﬂ%accused (whom he did notin any event convict) V\)Hen
he observed

“With respectto the%‘ accused | believe that she knew the deceased,
for the evidence given as to the fact of her being seen in the company of
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the deceased was not challenged in the court when she had the opportunity
to do so.”
I cannot help saying that this case was poorly investigated, badly
prosecuted and, with due respect, unsatisfactorily resolved at the trial.
B The lower court was right to come to the conclusion that the convictions
of the respondents were unsafe and to have set them aside. The present
appeal by the State was ill-advised. The appeal thoroughly lacks meritand
forthat reason | did not hesitate to dismiss it peremptorily &ober,
¢ 2000.



